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Court of Appeals of the District of Columbia 



Smith's Transfer and Storage Company, Incorporated, 

Plaintiff in Error, j 

vs. 

i 

Reliable Stores Corporation, Trading* as National Furni¬ 
ture Company. 


1 Municipal Court of the District of Columbia. 

No. 192,552. | 

Reliable Stores Corporation, a Corporation, Trading as 
the National Furniture Company, Plaintiff,! 

vs. 

Smith’s Transfer and Storage Company, Incorporated, 

Defendant. 

United States of America, 

District of Columbia , ss: 

i 

Be it remembered, That in the Municipal Court! of the 
District of Columbia, at the City of Washington, jin said 
District, at the times hereinafter mentioned, the fallowing 
papers were filed and proceedings had in the above-entitled 
cause, to wit: 

] 

2 Particulars of Demand . 

Filed June 29, 1929. • I 

The plaintiff, the Reliable Stores Corporation, aj corpo¬ 
ration, trading as the National Furniture Company, sues 
the defendant, Smith’s Transfer and Storage Company, In- 

1—5326a ! 
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corporated, a corporation, for that heretofore, to-wit, on 
the 27th day of June, 1929, the said plaintiff was the owner 
of the legal title to certain articles of merchandise herein¬ 
after set forth and entitled to the possession of same, and 
for that on the said day and year aforesaid, the said de¬ 
fendant wrongfully and without right or justification, con¬ 
verted the same to its own use, after demand therefore, by 
the plaintiff. 

1 Spring. 

1 Walnut Bed. 

1 Mattress. 

1 Walnut Chair. 

1 Pair Pillows. 

1 Porcelain Kitchen Table. 

2 Kitchen Chairs. 

1 Maple Rocker. 

1 G. 0. Kitchen Cabinet. 

1 G. 0. Refrigerator. 

1 3 Piece Fibre Suite. 

1 8/3 x 10/6 Fibre Rug. 

1 Walnut Dresser. 

Wherefore plaintiff sues the defendant and claims of it 
the sum of One Hundred Seventy-five and no/100 Dollars 
($175.00), with interest from the 27th dav of June, 1929. 

(Signed) SIMON HIRSHMAN, 

Attorney for Plaintiff. 

3 Finding of the Court. 

September 30, 1930. 

Minutes 51, page 467: Comes now the plaintiff hereto, 
and thereupon this cause being heard and submitted, the 
court finds in favor of the plaintiff in the sum of One Hun¬ 
dred Seventy Five ($175.00) dollars, with interest from 
June 27, 1929. 

Amended Finding and Judgment. 

October 8, 1930. 

Minutes 54, page 4: Upon consideration of defendant’s 
motion to amend the findings entered in the above entitled 
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cause on September 30, 1930, it is considered that said 
motion be and the same is hereby granted. Wherefore, it 
is bv the court ordered that the finding entered herein be 


corrected to read Sixty Six and 50-100 dollars ($6$.50) with 


interest from June 27, 1929, instead of One Hundred Sev¬ 
enty Five ($175.00) dollars, with interest from'June 27, 
1929. 


Further, it appearing under Kule of Court that Judgment 
on finding in this cause should be entered it is so! ordered. 
Wherefore, it is considered that the plaintiff recover of de¬ 
fendant the sum of Sixty Six and 50-100 dollars,! ($66.50), 
with interest from June 27, 1927, and costs. 


4 United States of America, ss: 

i 


The President of the United States to the Honorable James 
A. Cobb, Judge of the Municipal Court of the District of 
Columbia, Greeting: 


Because in the record and proceedings, as also hi the ren¬ 
dition of the judgment of a plea which is in the said Munic¬ 
ipal Court, before you, between Reliable Stores Corpora¬ 
tion, a Corporation Trading as the National Fjurniture 
Company, plaintiff, and Smith’s Transfer and i Storage 
Company, defendant, No. 192,552, a manifest error hath 
happened, to the great damage of the said defendant, as by 
its complaint appears. We being willing that error, if any 
hath been, should be duly corrected, and full and speedy 
justice done to the parties aforesaid in this behalf,j do com¬ 
mand you, if judgment be therein given, that then, under 
your seal, distinctly and openly, you send the record and 
proceedings aforesaid, with all things concerning the same, 
to the Court of Appeals of the District of Colunjibia, to¬ 
gether with this writ, so that you have the same in jthe said 
Court of Appeals, at Washington, within 20 days firom the 
settling of the bill of exceptions, or within such additional 
time after the expiration of the 20 days as the court below 
or a judge thereof for sufficient cause shall allow; that the 
record and proceedings aforesaid being inspected, the said 
Court of Appeals may cause further to be done therein to 
correct that error, what of right and according to the laws 
and customs of the United States should be done. 


i 

i 

i 

I 

I 

i 


i 
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Witness the Honorable George E. Martin, Chief Justice 
of the said Court of Appeals, the 27tli day of October, in the 
year of our Lord one thousand nine hundred and thirty. 

[Seal Court of Appeals, District of Columbia.] 

HENRY W. HODGES, 

Clerk of the Court of Appeals 

of the District of Columbia. 

Allowed by 

GEORGE E. MARTIN, 

Chief Justice of the Court of 

Appeals of the District of Columbia. 

[Endorsed:] 192,552. Filed Oct. 27, 1930, Municipal 
Court, District of Columbia. 


o 


Assignment of Errors. 


Filed Nov. 14, 1930. 


The defendant, Smith’s 
advised and so states for 


Transfer & Storage Company, is 
assignment of errors as follows: 


1. That the Court erred in finding for the plaintiff. 

2. That the judgment entered herein is contrarv to law. 

(Signed) MTLLAN and SMITH, 

MILLAN and SMITH, 

At to rneys fo r D efend an t . 


Received a copy of the foregoing on this 4th day of No¬ 
vember, 1930. 

(Signed) * SIMON HIRSHMAN, 

Attorney for Plaintiff. 

G Filed Nov. 14, 1930, Municipal Court, District of 

Columbia. 


In the Municipal Court of the District of Columbia. 


M. C. No. 192,552. No. 192,552. 

Reliable Stores Corporation (a Corporation), Trading as 
the National Furniture Co., Plaintiff, 


vs. 

Smith's Transfer & Storage Co., Inc., Defendant. 


Be it remembered that at the trial of this case, before 
Judge James A. Cobb, which trial began on the 8th day of 
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August, 1929, the plaintiff introduced testimony! by one 
Raymond F. Creamer that he, said Creamer, resided at 
Cabin John, Montgomery County, Maryland, in April, 1926, 
and that he signed a certain paper shown to him and that he 
received the goods called for by the paper, which w$s intro¬ 
duced in evidence and is in words and figures as follows: 

i 

“No. 53388. Washington, D. C., April 24th’ 1926. 

Know all men by these presents that I, Raymond F. 
(’reamer, residing at Cabin John, Md., have received from 
National Furniture Company, a Corporation dulyj formed 
and existing under the laws of the District of Columbia, the 
following articles: 


N Sag. 

. . . 1 Spring 4/6.[ 

$12.75 

2132. 

. . . 1 Wal. Bed 4/6.[ 

13.75 

245. 

. . . 1 Mattress 4/6. 

22.50 

432. 

. . . 1 Wal. Chair.! 

7.50 

Leader. 

. . .1 Pr. Pillows.| 

3.00 

1. 

. . . 1 Pore. Kit. Table. 

9.95 

246. 

. . . 2 Unfinished Kit. Chairs. 

2.7S 

1010. 

. . . 1 Maple rocker. 

3.45 

81. 

. . . 1 G. O. Kit. Cabinet. 

47.50 

602. 

1 G. O. Ref. 

21.75 

1122/K/36. . . 

.13 Pc. Fiber Suite. 

69.75 

30/102. 

... 1 8/3 X 10/6 Fiber Rug. 

19.75 

261. 

. . . 1 Wal. Dresser. 

| 39.75 



$274-.] 8 

subject to the following conditions: 


7 I do hire the said articles from it for — 

months 


from the date hereof at and for the rent or :sum of 
$274.18 dollars, payable as follows, viz., $30.00 dollars 
Cash, that payment being for the first rent or hire, payable 
in advance, and the balance amounting to $244.18 dollars 
in equal payments of $4.00 payable thereafter on tjhe 1st. 
day of each and every consecutive week during the time 
mentioned in this agreement or any extension thereof. I 
further agree with the said National Furniture Company, 
that I will punctually pay said rent or hire as hereinbefore 
specified, to it, its personal representatives or assigns, on 
the several days and times when the same shall become due; 
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that I will take good care of said chattels, goods and prop¬ 
erty and return the same at the expiration or sooner de¬ 
termination of the term of hiring mentioned in this agree¬ 
ment in as good a condition as a reasonable and proper use 
and wear thereof will permit; that I will not attempt to 
mortgage, rent or sell such property or any part thereof, 
or in any manner part with the possession of the said prop¬ 
erty or remove the same from the National Furniture Com¬ 
pany first obtained in writing; that I will at any time, when 
so required, exhibit said property to the said National Fur¬ 
niture Company or its agent, and will give immediate notice 
to said National Furniture Company of any attempt to levy 
any legal proceeding or writ issued against or laid upon such 
National Furniture Company of any attempt to levy any 
legal proceeding or writ issued against or laid upon such 
property. And I further agree that if defaults be made in 
the payment of any one or more of said sums hereinbefore 
mentioned, for the rent or hire of said goods, chattels and 
property as they shall respectively mature or if I shall at¬ 
tempt to assign, sell or dispose or part with, misuse or in¬ 
jure said property or any part thereof or in any manner 
not comply with this agreement, or should any distress, 
levy or execution be made or laid upon or against said 
property, then it shall be lawful for the said National Furni¬ 
ture Company, and I hereby authorize and empower it and 
its representatives and assigns, and its agents or attorneys, 
to enter upon or into any place where the said property or 
any part thereof is, or is reasonably believed to be, and, 
without any demand whatsoever, to take away and repossess 
the said property, without any opposition or molestation 
from me, my personal representatives or assigns, or my 
agents or servants whatsoever, hereby releasing the said 
National Furniture Company, from any claims or demands 
because of such seizure. And any and all rights that I 
may have reserved under this receipt and agreement shall 
then cease and be of no effect. • 

I have received the said goods, chattels and personal 
property hereinbefore mentioned with the further under¬ 
standing, and the said National Furniture Company, hereby 
agree, that if at any time during the period mentioned in 
this receipt I shall desire to purchase said property, it will 
make and deliver to me a good and sufficient certificate, re¬ 
lease or bill of said — therefor upon payment of such sums 
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as will, with previous payment of rent or hire, amount to the 
said sum of $274.18 dollars, I, however, expressly agreeing 
that no title to the said property, either legal or eqjuitable, 
shall vest in me except as lessee and bailee unless I'become 
the purchaser thereof, as herein provided. 

RAYMOND F. CREAMER. [sIeal.] 

i 

Occupation: National Furniture Co. 

Address: By Howard McKinley, Secretarv. 

Witness: 

B. C. PHILIPS. 

Former Residence: -. 

Employer: -. 

! 

i 

8 District of Columbia, ss : 

I, Boyd C. Philips, a Notary Public in and for said Dis¬ 
trict, do hereby certify that Raymond F. Creamer, party to 
a certain agreement, bearing the date of 24th day of April, 
A. D. 1926, and hereto annexed, personally appeared be¬ 
fore me in said District, the said Ravmond F. Creamer be- 
ing personally well known to me as the person who executed 
said agreement, and acknowledged the same to be his act 
and deed. 

Given under my hand and official seal this 24th day of 
April A. D. 1926. 

BOYD C. PHILIPS,! 

Notary Public , D.\C.” 

I 

Said witness further testified that in April, 1927, he 
stored the goods mentioned in said paper with the defend¬ 
ant in the District of Columbia and was given a warehouse 
receipt therefor, which, upon being identified by him, was 
introduced in evidence and the part material to this pro¬ 
ceeding is in words and figures as follows: 

“Washington, D. C., April 11, lj)27. 

i 

Smith’s Transfer and Storage Company, Inc.j 

i 

has received in storage the goods listed below subject to 
the provisions of law applicable to warehousemen in the 
District of Columbia and the terms and conditions bf the 
storage receipt and contract on the reverse hereof, j Said 
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goods are stored in warehouse at 1313 You St. N. W., 
Washington, D. C., Compartment, Floor, 6 Sec¬ 
tion, 33 Space. 

To be delivered to Raymond Creamer. 

Schedule. 

Lot No. 9953. 


1. Picture, cheap. 

2. Spring. 

3. Settee, wicker. 

4. Kitchen cabinet, enamel top. 

5. Bed end iron mah. 

0 a a a tt 

7. Kitchen table, enamel top. 

8. Cushion for settee. 

9. Bird house. 

10. Gas stove stand. 

11. Chair, kitchen. 

9 12. Chair, kitchen. 

13. Bed rails (2). 

14. Barrel? and contents. 

15. Kitchen cabinet base. 

16. Grass rug. 

17. Chair C. S. 

18. Rocker, wicker, and cusli. 

19. Kitchen cabinet top. 

20. Roll, linoleum. 

21. Chair, wicker, and cush. 

22. Yictrola and quilt cover. 

23. Mattress wrpd. 

24. Mirror bureau wrpd. 

25. Bureau base M. S.” 

The goods are still in the hands of the defendant. On 
cross-examination the witness testified that when he stored 
the goods with defendant he was living in the District of Co¬ 
lumbia; he is now living in Maryland; when he bought the 
goods he was living at Cabin John, Maryland. He bought 
the goods at the National Furniture Company’s store on 
7th Street in Washington, D. C., and acknowledged the 
conditional bill of sale there. He kept up monthly pay¬ 
ments on the goods for a time, but was behind when he 
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stored them, though no demand for the goods had been 
made on him by the plaintiff. There is still an unpaid bal¬ 
ance on the agreed price. j 

Plaintiff introduced in evidence a letter to defendant in¬ 
forming it that plaintiff was in possession of the warehouse 
receipt and demanding the goods; and gave evidence by 
three of its employees that they called at the warehouse of 
defendant with a truck, prepared to remove the gopds, pre¬ 
sented the warehouse receipt, which had been turned over 
to plaintiff by witness Creamer, and demanded thp goods, 
but did not tender to defendant its storage charges \ Their 
demand was denied by an officer of defendant. Plaiptiff of¬ 
fered evidence as to the condition and value of furniture 
and introduced an instrument in writing identical tyith the 
conditional bill of sale heretofore copied herein, with the 
following addition thereto: 

10 ‘ ‘ State of Maryland, 

Montgomery County , To wit: 

I hereby certify that the aforegoing is a full, tfue and 
correct copy of a bill of sale to National Furniturp Com¬ 
pany from Raymond F. Creamer, recorded May 5tlj, A. D. 
1926, in liber P. B. R. No. 18, at folio 435, one of the Chattel 
records for Montogmery County, Maryland, truly taken 
and copies therefrom. 

In testimony whereof I hereunto subscriber my name 
and affix the seal of the Circuit Court for Montgomery 
County, Maryland, this 18th day of July, A. D. 1929|. 

[Seal Circuit Court for Montgomery County,i Mary¬ 
land.] I 

PRESTON B. RAY, j 

Clerk of the Circuit Court for, 
Montgomery County, Maryland.” 

I 

i 

The plaintiff rested and the defendant offered testimony 
tending to show values of said goods somewhat leds than 
those given by plaintiff’s witnesses and rested and the 
foregoing is the substance of all the testimony offered by 
the parties. Each party moved the Court to find! in its 
favor upon all the testimony. The Court took thp case 
under advisement and on September 30, 1930, entered a 
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finding in favor of the plaintiff and on October 8, 1930, 
amended the same by reducing the amount allowed to 
$66.50. The defendant, by counsel, duly excepted to said 
finding and said exception was allowed by the Court. 

The Court entered judgment for the plaintiff on October 
8, 1930, for the sum of $66.50. 

And thereupon, as all of said exceptions were duly noted 
and allowed as aforesaid, and duly entered upon the min¬ 
utes of the Court, and because matters and things herein¬ 
before recited are not matters of record, in order to make 
the same a part of the record herein, which is hereby or¬ 
dered, so that the plaintiffs may have their case reviewed 
on appeal, the plaintiffs by their attorneys, move the Court 
to sign and seal this, their bill of exceptions, to have the 
same force and effect as if each and every one of said 
11 exceptions had been separately signed and sealed, 
which motion is granted by the Court, and thereupon 
the plaintiffs tender this, their bill of exceptions, and re¬ 
quest the Court to sign and seal the same, which is accord¬ 
ingly done, now for then, this 14th day of November, 1930. 

JAMES A. COBB, 

Judge. 


12 Designation of Record. 

Filed Nov. 14, 1930. 

The defendant, having been granted a writ of error in 
the above-entitled cause by the Court of Appeals of the Dis¬ 
trict of Columbia, requests the Clerk of the Municipal 
Court of the District of Columbia to prepare a transcript 
of record on appeal including therein the following: 

1. Particulars of Demand; 

2. Finding, amended finding and judgment; 

3. Writ of error; 

4. Assignment of errors; 

5. Bill of Exceptions; 

6. This designation. 

(Signed) MILL AN and SMITH, 

Attorneys for Defendant. 

MILLAN and SMITH. 
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Service of a copy of the foregoing designation of record 
acknowledged this 4th day of November, 1930. 

(Signed) SIMON HIRSHMAN,! 

Attorney for Plaintiff. 

13 Municipal Court of the District of Columbia^ 

I 

United States of America, 

District of Columbia: 

I, Blanche Neff, Clerk of the municipal Court!of the 
District of Columbia, hereby certify the foregoing j pages, 
numbered from 1 to 13, both inclusive, to be a triie and 
correct transcript of the record, according to direction of 
counsel herein filed, copy of which is made part bf this 
transcript, in Cause, At Law, No. 192,552, wherein Reliable 
Stores Corporation, A Corporation, trading as the National 
Furniture Company, is plaintiff, and Smith’s Transfer and 
Storage Company, Incorporated, is defendant, as the same 
that remains upon the files and of record in said Court. 

In testimony whereof I hereunto subscribe my name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 5th day of December, 1930. j 

[Seal Municipal Court, District of Columbia.]! 

BLANCHE NEFFi 

Clerk. 

Endorsed on cover: District of Columbia Municipal 
Court. No. 5326. Smith’s Transfer and Storage Com¬ 
pany, Incorporated, Plaintiff in Error, vs. Reliable! Stores 
Corporation, trading as National Furniture Company. 
Court of Appeals, District of Columbia. Filed Dec. 5, 
1930. Henry W. Hodges, Clerk. 
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No. 5326 


SMITH’S TRANSFER AND STORAGE COMPANY!, 
INCORPORATED, Plaintiff in Error, ; 

i 

vs* 

i 

RELIABLE STORES CORPORATION, Trading a^ 
National Furniture Company. 


BRIEF OF PLAINTIFF IN ERROR. 


Statement. 

This ease was brought and tried in the Municipal 
Court with a view to procuring a decision in this Court 
on two points of vital interest to conditional vendors' 
and warehousemen doing business in the District of 
Columbia, to wit: 

i 

(1) Whether a conditional vendor, making a sale ofj 
chattels and by its contract with the vendee, made and 
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executed in the District of Columbia, retaining title 
until the chattels are paid for, is superior to a ware¬ 
houseman in his right to possession of the chattels 
without paying the storage charges, where the chattels, 
before demand on the vendee by the vendor for their 
return, have been stored with the warehouseman in the 
District of Columbia, the vendee at the time of the sale 
being a resident of Maryland, and the conditional con¬ 
tract of sale having been recorded in that state, but 
not in the District of Columbia and the vendee having 
moved to the District of Columbia before storing the 
chattels with the warehouseman. 

(2) Whether the warehouseman’s right to retain the 
chattels, by virtue of a statutory lien until the storage 
charges are paid, is superior to the conditional vendor’s 
right to repossess them without paying such charges, 
on default of the conditional vendee to make his weekly 
payments, whether the conditional contract was prop- 
erlv recorded or not. 

(The recording, which was in Montgomery County, 
Maryland, complied with the law of Maryland on the 
subject.) 

Plaintiff in error is a warehouseman incorporated 
under the laws of the District of Columbia and doing 
business there. Defendant in error is a corporation 
doing business in the District of Columbia. The latter 
sold on conditional sale certain chattels to one Creamer 
(Ree. 5). The sale was made on April 4, 1926, in the 
District of Columbia; the contract was there acknowl¬ 
edged (Rec. 7 & 8). Creamer was then residing at 
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Cabin John, in Montgomery County, Maryland. Sub-l 
sequently lie moved to the District of Columbia, and on 
April 11,1927, stored a portion of the goods purchased: 
as above with plaintiff in error. At the time he was in; 
arrears with his weekly payments to defendant in! 
error, but the latter had made no demand upon him fori 
return of the goods (Kec. 8 & 9). Thereafter defendant; 
in error demanded possession of the chattels of plain-j 
tiff in error, but did not tender the latter’s storage; 
charges, and the demand was refused (Rec. 9). On re-; 
fusal of plaintiff in error to deliver the goods to de¬ 
fendant in error, unless storage charges were paid,j 
action in trover was begun by the latter against the; 
former. The action resulted in a judgment for $66.50j 
(Rec. 10), preceded by a finding, according to the prac-j 
tice in the Municipal Court, to which finding exception 
was duly taken. 

The conditional sales contract w^as recorded in Mont-1 
gomery County on May 5, 1926, but never recorded in! 
the District of Columbia. 

ARGUMENT. 


The law regarding chattel mortgages and condi¬ 
tional sales recordations is, as to the questions here : 
involved, the same. They must be filed and recorded; 
at the place prescribed by statute, and if recorded in j 
the wrong place it is not constructive notice (Corpus j 
Juris, Vol. 11, pg. 526, Sec. 211). ; 

Sections 546 and 547 of the Code deal with the re-1 
cording of chattel mortgages and conditional sales and 


i 

i 
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provide that to be effective they shall be recorded in 
like manner as deeds to real estate, which, of course, 
means recorded in the District of Columbia. 

A typical case parallel to this is Davis vs. Osgood, 
69 K H. 427. 

The plaintiff at Ellsworth, Maine, sold and delivered 
to one Ricker, of Conway, New Hampshire, three car¬ 
riages, reserving- title until a note given to represent 
the purchase price was paid. The agreement was re¬ 
corded in Conway, but not in Ellsworth. Subsequently 
Ricker mortgaged the carriages to the defendant, who 
sold them under the mortgage. The statute of Maine 
provided that such contracts shall not be valid “unless 
recorded like mortgages of personal property” and 
where the mortgagor resides out of the state the mort¬ 
gage shall be recorded where the property is when the 
mortgage is made. 

The Court said: 

“The contract between the plaintiff and 
Ricker was a conditional sale of chattels in 
Maine and its validity is to be tested by the laws 
of that state. Since the conditional vendee re¬ 
sided in New Hampshire the sale to be valid 
against any other person than the parties thereto 
required that the notes and agreement be re¬ 
corded in Ellsworth where the 'property was 
when the notes and agreement were executed. 
(Italics ours.) The neglect to have them so re¬ 
corded was fatal .to the plaintiff’s claim. The 
provisions of our statute respecting the record 
of sales apply only to sales that are made within 
the state. They have no extraterritorial effect.” 
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With the facts and law as above stated, we quote our 
statute, being Sec. 179, Title 25, Property (Code D. C. 
1930), as follows: 

“No conditional sale of chattels in virtue of 
which the property is deliverel to the purchaser, 
but by the terms of which the title is not to pass 
until the price of said chattels is fully paid, 
where the purchase price exceeds one hundred 
dollars, shall be valid as against third persons 
acquiring title to said property from said pur¬ 
chaser without notice of the terms of said sale, 
unless the terms of said sale are reduced to writ¬ 
ing and signed by the parties thereto and ac¬ 
knowledged by the purchaser and filed in the 
office of the Recorder of Deeds of the District 
of Columbia” * * * “and shall be opera¬ 

tive as to third persons without actual notice 
of it from the time of being filed.” 

It is perfectly obvious that this conditional sale 
contract was made in the District of Columbia and it is 
equally obvious that this section of the Code was not 
complied with. It is equally obvious that recording the 
sale in Maryland gave no notice to the defendant. 
Therefore, as to the defendant, Section 547 does not 
apply. 

If this case turns upon the effect of recording acts 
this would seem to dispose of it. 
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II. 

The lien of plaintiff in error is superior to the right 
of the defendant in error, even if the recording in 
Maryland constitutes notice in the District of Colum¬ 
bia. In other words the plaintiff in error has a lien 
on the chattels by virtue of the statute for its unpaid 
storage charges. 

The contract was made in the District of Columbia. 
The subject-matter was in the District of Columbia and 
its performance was to be there. Eights under it are 
therefore to be determined bv the law of the forum 
(Fisk Rubber Co. vs. Muller, 42 App. D. C. 49). There¬ 
fore the law of Maryland as to the rights of the re¬ 
spective parties cannot be invoked, and we do not 
stop to examine and comment upon it. 

Assuming for the sake of argument that in ancient 
law a pledgee would have no right as against the con¬ 
ditional sales owner in circumstances like the present, 

it does not necessarilv follow that a warehouseman’s 

* 

rights now are inferior to those of such owner. Mod¬ 
ern conditions have developed both conditional sales 
and household furniture storages. The relation of 
each to the chattels must be considered and evaluated. 
The conditional vendor arms the conditional vendee 
with the indicia of ownership, possession; and turns 
him out qualified to procure valuable storage space by 
reason of those indicia. Perhaps nine-tenths or more 
of the household goods stored are fully owned by those 
who possess them. Possession is therefore, in prac¬ 
tical effect, coincident with ownership. It is nearly 


I 


I 

always true that the person in possession stores his 
household effects because he has no home within which 
to place them. He is usually a migratory renter and 
stores them between his periodical settlements. Thfe 
storage companies, therefore, are a convenience to him 
and a protection to the conditional vendor whose prop'r 
erty, but for them, would be scattered in lofts and livj- 
ing quarters of accommodating acquaintances and 
friends of the vendee with slight probability of rej- 
covery by the vendor. They furnish a secure plac<£ 
and efficient protection to the chattels, hence rendeif 
both vendor and vendee valuable service. 

Prior to the Act of 1896, carried into the Code a$ 
Section 1619, there seems to have been no legislationi 

i 

specifically protecting warehousemen or affording a[ 
means of enforcing their liens. That act is still ini 
force in all respects not conflicting with “Warehouse! 
Receipts Act” (April 6, 1910), page 527 of the Code.j 
For the latter act, as amended, see Code of the Dis-j 
trict of Columbia Title 27. The amendments do not! 

i 

touch the questions here involved. For convenience! 
Section 1619 of the Code of Law for the District of| 
Columbia and Section 27, of the Warehouse Receipts 
Act (pg. 532 of said Code) are set out. 


Section 1610 . 

Lien of Warehousemen.— 
Every person, firm, association, 
or corporation lawfully engaged 
in the business of storing goods, 
wares, merchandise, or personal 
property of any description shall 
have a lien first, except for taxes 
thereon, for the agreed charges 


Section 27. 

What Claims are Included in 
t h e Warehousemen’s Lien.— 
Subject to the provisions of sec¬ 
tion thirty, a warehouseman shall 
have a lien on goods deposited or 
on proceeds thereof in his hands, 
for all lawful charges for storage 
and preservation of the goods; 


i 

I 

i 
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Section 1610 . Section 27 . 

for storing the same and for all 
moneys advanced for freight, 
cartage, labor, insurance, and 
other necessary expenses thereon. 

Said lien for such unpaid 
charges, upon at least one year's 
storage and for the aforesaid ad¬ 
vances in connection therewith, 
may be enforced by sale at public 
auction, after thirty days’ notice 
in writing mailed to the last 
known address of the person or 
persons in whose name or names 
the said property so in default 
was stored, and said notice shall 
also be published for six days in 
a daily newspaper in the District 
of Columbia. And after deduct¬ 
ing all storage charges, advances, 
and expenses of sale, any balance 
arising therefrom shall be paid 
by the bailee to the bailor of such 
goods, wares, merchandise, or 
personal property, his assigns or 
legal representatives. 

It will be seen that Section 1619 gives the warehouse¬ 
man a lien on “ goods, wares, merchandise or personal 
property of any description.’’ Sec. 27 of the Ware¬ 
house Receipts Act gives him a lien “on goods de¬ 
posited.” There is no disharmony between the two on 
this point; hence, the construction of the first may be 
said to be equally that of the second. There has been 
no construction of either Section 1619 or Section 27 of 
the Warehouse Receipts Act by this Court, on the point 
whether a warehouseman's lien is superior to a condi¬ 
tional vendor’s unless the case of Baum vs. Knabe & 
Co. Mfg. Co., 33 App. D. C. 237, may be so construed. 


also for all lawful claims for 
m o n e y advanced, interest, in- 
s u r a n c c, transportation, labor, 
weighing, coopering, and other 
charges and expenses in relation 
to such goods: also for all rea¬ 
sonable charges and expenses for 
notice, and advertisement of sale, 
and for sale of the goods where 
default has been made in satisfy¬ 
ing the warehouseman’s lien. 


9 


Inasmuch as that case was disposed of adversely to the 
warehouseman, because he had not complied with thb 

conditions of Section 1619, the question here involved, 

! 

though touched upon, was not directly decided. The 
Court said, however: 

7 ! 

‘‘The storage company acquired no title to thje 
piano from Johnson, and was invested with np 
power of sale by him, all that it took from him 
was possession for safe keeping, but the statute 
conferred a lien upon the piano for the storagb 
charges that would accrue for such service, with 
summary power of enforcement of the same 
upon compliance with certain conditions.” 

| 

Justice Iiagner of the Supreme Court of the District 
of Columbia, in an equity suit filed October 16, 1896, 
entitled Lewis S. Johnson, Committee of Virginia 8j. 
Grigsby vs. The American Security and Trust Comj- 
pany, Equity, No. 17750, Docket 41, appears to havb 
had before him the exact point here involved. Onp 
Virginia S. Grigsby was the owner of certain chattels. 
She left the District of Columbia and her sister stored 
the chattels with the defendant, who then operated the 
present Security Storage Company under the defend¬ 
ant trust company’s name. Storage charges fell in 
arrears and the sister would not pay them. The bill 
alleged that the defendant was about to sell the goods 
and that the sister was never authorized to store them. 
It then prays that the defendant be enjoined from sell¬ 
ing the goods and for other relief, with the general 
prayer. The defendant demurred without setting oul 
the grounds of his demurrer. The demurrer was susl- 
tained. 
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There can be no doubt that the statute creates a lien 
in favor of the warehouseman on the goods of the stor¬ 
ing owner. We think it also creates a lien on the goods 
of any one who has intrusted their possession to an¬ 
other who, in turn, stores them with the warehouseman. 
That would seem to be the plain meaning of Section 
*27 and of the Johnson case and the fair construction of 
the language quoted in the Baum case. 

If the warehouseman is given a lien on the chattels 
by virtue of the Warehousemans Act of 1910 that lien 
is not affected by Section 547 of the Code relating to 
conditional sales. That section was enacted in 1902. 
Section 1619 is a reproduction of the Act of 1896 and 
Section 27 of the Warehousemans Act is a reproduc¬ 
tion, in effect, of Section 1619. Section 27 was enacted 
in 1910. If any presumption exists it is that Section 
27 was intended to be superior to any conflicting con¬ 
dition of section 547. Section 547 was passed to pro¬ 
tect purchasers from conditional vendees by (1) giving 
them public notice of the character of the latter’s pos¬ 
session, and (2) to validate their purchase if the con¬ 
ditional sale was not recorded. It was also intended to 
protect conditional vendors against sales to third par¬ 
ties by the vendee. It affects only those ‘ 4 acquiring 
title” and makes no gesture beyond that. It had no 
other purpose, and has no bearing upon the question 
at bar. The warehouseman acquired no title, Baum v. 
Knabe, supra. 

We contend: 

(1) If there was no common law lien in favor of the 
warehouseman the statute now provides one as to all 


11 


i 

I 

| 

i 

i 

i 

I 


goods stored with him; the word 4 ‘goods’- is as corn-! 
prehensive as though preceded by the word “all,”! 
hence it covers goods owned as are those here. 

^ l 

| 

(2) That lien cannot be affected by the character of 
the recording in this case. This does not seem to re4 
quire argument. 

! 

i 

(3) The lien of the warehouseman is superior to the! 
rights of conditional vendor, whether the conditional 
sales contract is or is not recorded in compliance with 
recording laws. 

i 

Section 27 of the Warehouse Receipt Act does not 
pretend to do more than establish a lien and designate 
the subject of it. ! 

Section 28 provides for the enforcement of the ware¬ 
houseman’s lien against (b) all goods belonging th 
other than the depositor “which have been deposited 
at any time by the person who is liable as debtor fof 
the claims in regard to which the lien is asserted, if 
such person had been so intrusted with the possession 
of the goods that a pledge of the same by him at the 
time of the deposit, to one who took the goods in good 
faith for value, would have been valid.” 

It will be noted that Section 28 provides for tli0 
enforcement of the lien against goods of “others’!’ 
under certain circumstances, while the lien (Sec. 27) 
covers not only goods of that description but otlief 
goods also; Section 28, therefore imposes a limitation 
on enforcement but not on the lieu. Section 33 sets odt 

i 

how the enforcement of the lien is to effected, and mus^t 
be read in connection with Section 28. The result is that 

i 

i 

i 

i 

i 

i 
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liens on goods other than those described in Section 28 
must be satisfied otherwise than by procedure under 
Section 33. That this is so is shown by Section 35 
which provides that the remedy for enforcing liens 
under Sectioia 33 shall not preclude other remedies. 
Hence enforcement by bill in equity, for example, is 
open where the legal remedy under Section 33 is not 
applicable. The reason for an equity proceeding in 
cases like that at bar is obvious. The interests of three 
parties, one of whom is not a party to the storage con¬ 
tract, are concerned. He has rights to adjust which can 
be reached only in equity. The lien upon chattels, sub¬ 
ject of a conditional sale, not enforceable under Section 
33, is enforceable therefore, in equity, and perhaps in 
other ways. 

The law, as we contend it is, goes along with the 
statute and accords with the practical demands of the 
two kinds of business. It works no one any injury. 
The conditional vendor will recover his chattels on 
paying the storage charges. He therefore, is made 
whole and the warehouseman is paid for his services. 
If it is contended that the vendor thereby loses the 
amount he pays as storage charges, such contention is 
met by citing the payments he has received on account 
of the conditional contract. To construe the law as ig¬ 
noring the claim of the warehouseman will be dis¬ 
astrous to the larger portion of its business by neces¬ 
sitating it to examine the records of every county in 
every state in every instance, however small the value 
of the chattels, thus imposing a delay in accommodat¬ 
ing the customer with the added cost incident to the 
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examination, a situation so destructive to business as 
to be thought of only with dismay. 

Defendant in error has a lien under Section 27 en¬ 
forceable in equity, or otherwise than by virtue of Sec¬ 
tion 33. The defendant in error having a lien, which 
was the only question before the Court below, we sub¬ 
mit that the judgment of that Court should be reversed. 

Respectfully submitted, j 

W. W. MILLAN, j 

R. E. L. SMITH, | 

Attorneys for Plaintiff in Error, j 


(223) 
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Statement of the Case. 

i 

i 

i 

j 

On April 4, 1926, one Craemer, residing in Cabiii 
John, in Montgomery County, Md., purchased of the 
defendant in error, whose place of business is in thd 
District of Columbia, certain personal property undetf 
a conditional sales contract (R. 5). The contract pro4 

I 

1 m 
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vided among other tilings that the purchaser was a 
resident of Cabin John, Md., acknowledged receipt of 
the personal property listed, contained a promise by 
the purchaser to pay certain regular instalments, and 
also that he would not remove the goods from the 
“premises now occupied by him without the permission 
of the seller first had and obtained in writing,” and 
further provided that no title to the said property, 
either legal or equitable, should vest in the purchaser 
until the full and final payment of the entire purchase 
price had been made, and giving the seller the right 
to repossess this property upon default in the terms 
of the contract. Shortlv thereafter these goods were 
delivered to the purchaser by the defendant in error 
to his home in Cabin John, Md., and the conditional 
sales contract recorded in Montgomery County, Md. 
Plaintiff in error concedes that the recording was in 
accordance with the Maryland law. (Brief of plain¬ 
tiff in error, p. 2.) Subsequently, Craemer brought 
these goods into the District of Columbia, without the 
consent of the defendant in error, and stored them 
with the plaintiff in error, a licensed warehouseman. 
Later, defendant in error learning of its existence at 
the warehouse of plaintiff in error, and the purchaser 
having defaulted in the terms of payment as called 
for under the contract, demand was made upon the 
plaintiff in error for these goods, which demand was 
refused unless defendant in error tendered to the 


warehouseman the storage charges which had accrued 
for the storage of these goods. Thereupon, an action 
in trover was instituted in the Municipal Court of the 
District of Columbia against the plaintiff in error by 
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i 

i 

i 
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defendant in error, and a finding and judgment entered 
for the conditional vendor (defendant in error herein), 
from which plaintiff in error appeals. 

The questions involved are as follows: 

(1) Whether or not the conditional sales contract 
entered into between Craemer and defendant in error 
is valid and binding as against plaintiff in error, ajid 

(2) Assuming the contract to be a valid and binding 
one whether the warehouseman’s right to retain the 
chattels for storage charges is superior to the con¬ 
ditional vendor’s right to repossess them, upon default 
in the terms of the sales contract. 

i 

ARGUMENT. 

a, 

i 

The contention of plaintiff in error is that the coh- 
ditional sales contract is void as to it bv reason of 
the fact that it was not recorded in the District of 
Columbia as required by Section 547 of the Code of 
Laws for the District of Columbia, which provides as 
follows: 

‘‘No conditional sales of chattels in virtue of 
which the property is delivered to the purchaser, 
but by the terms of which the title is not to paks 
until the price of said chattels is fully paicl, 
where the purchase price exceeds one hundred 
dollars, shall be valid as against third persons 
acquiring title to said property from said pur¬ 
chaser without notice of the terms of said salO, 
unless the terms of said sale are reduced to 


i 
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writing and signed by the parties thereto and 
acknowledged by the purchaser and recorded 
in the same manner as a chattel mortgage, as 
hereinabove provided. * * *” 

As will be seen from the conditional sales contract 
(R. 5), and as admitted by the plaintiff in error, the 
purchaser of these goods was a resident of Maryland 
at the time of its purchase, and these goods were de¬ 
livered to him at his home in Maryland, and the con¬ 
tract recorded in the countv wherein he resided and 
wherein the goods were to be used and kept. 

It is a familiar principle that questions relating to 
liens and encumbrances against personal property are 
governed by the law of its situs, and courts have almost 
universally held that where property is contracted for 
in one state and shipped and used in another state, 
that the laws of the latter state govern in any proceed¬ 
ing brought involving the legality of the contract of 
purchase. 

Thus, in the case of Stern vs. Drew, 52 App. D. C. 
192, this Court, speaking through Mr. Justice Van 
Orsdel stated: 

“It is contended that the contract must be 

construed according to the laws of the State of 

Pennsvlvania and not of the District of Colum- 
* 

bia. Jurisdiction over personal property at¬ 
taches within the territorial limits where found. 

* * Under the terms of the contract the 

automobile was to be kept in the District of 
Columbia until the contract was fully carried 
out. The contract therefore must be construed 
according to the law of the place of perform- 
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ance. * * Croissant v. Empire State Realty 
Co. 29 D. C. 538. In the latter case the court 
held it to be a general principle, ‘that a con¬ 
tract is to be governed by the law with a viey r 
to which it was made, and this is a question <j>f 
intention to be deduced when not expressly de¬ 
clared from the place, terms, character and 
purposes of the transaction. ’ ” 

Thus, also, in the case of Potter Mfg. Co. vs. Arthur, 
220 Fed. 843, it was held that where a resident of one 

i 

state purchased property of a resident of another state 
under a conditional sales contract, that the law of tlije 
state where the goods were shipped governed with 
reference to the recording of the contract and ills 
legality. In this case, one Fidler & Brock, with place 
of business at Springfield, Ohio, went to Indianapolis, 
Ind., and purchased an excavating machine under a 
conditional sales contract. The contract provided that 
it was to be delivered f. o. b. Indianapolis, Ind., buit 
immediately it was taken into Ohio by the purchasers 
and there used. Subsequently the purchasers wenit 
into bankruptcy, and the entire purchase price not 
having been paid, the sellers requested the return of 
the machine from the trustee in bankruptcy. Under 
the Statutes of Ohio, conditional sales contracts to bb 
valid as against subsequent purchasers and creditor^ 
must be recorded, and the contract not having been 
recorded in Ohio, the Trustee resisted the efforts of 
the sellers to reclaim the property. The court in disf 
posing of the case held that the contract was governed 
by the laws of Ohio, and stated: 


i 

| 

i 


I 

i 
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“We think the law of Ohio, not of Indiana, 
controls as to the necessity of recording. Ordi¬ 
narily, by reason of the complete delivery in 
Indiana, title would have passed in that state, 
and it might be argued that the effect of re¬ 
cording laws as to contracts passing title in 
Indiana would be determined bv the rule of 
that state. But whether title did not pass 
upon delivery a part at least of the basis of 
this argument disappears. Aside from that 
consideration we regard it as the established 
rule that where the parties to such a contract 
at the time contemplate that the property is to 
go at once and be put in use by the vendee in 
another state and there remain quasi perma¬ 
nently that the law of the situs thus given to 
the property will control the application of a 
recording statute. This machine was capable 
of being moved from place to place and in the 
natural course of events might some times or 
other be taken bv the vendees into different 

•r 

states. But it is a stipulated fact that simul¬ 
taneously with the completed delivery at 
Indianapolis, the vendor by direction of the 
vendees and acting for them shipped the ma¬ 
chine to the place in Ohio where it remained 
continuously until bankruptcy. * * * That 

under such circumstances the law of the state 
where the property is located in this quasi 
permanent manner furnishes the controlling 
rule upon the subject of recording was held by 
this court without extended discussion in Title 
Guaranty Co. vs. Witmire, 195 Fed. 41, and if 
this question were open in this court it would 
be ruled and with the same result by Hervey 
vs. Locomotive Works, 93 U. S. 664. The con¬ 
tract there involved pertained to a locomotive 



I 

s 
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and it was made in Rhode Island where the 
locomotive was then situated. It contemplated 
that the property should be taken to Illinois 
It was contended, and the Supreme Court held, 
that the title reservation in the contract was 
invalid as against the Illinois levying creditors 
and was so invalid for the reason that the Illi¬ 
nois law required recording. * * *” 

To the same effect are the following cases an|d 
authorities: 

In re Wall, 207 Fed. 994 

In re Gray, 170 Fed. 638 I 

In re Hood Bav Packing Co., 28 Fed. 866. 

Eli Bridge Co. vs. Latliman, 265 Pac. 435. 
Corbett vs. Riddle, 207 Fed. 811 ! 

Estrich on Instalment Sales, p. 408. 

j 

In the instant case the contract provided that the 
goods were to be used in Maryland and not removed 
from there without the written consent of the vendors, 
and no written or oral consent of the vendors for the 
removal of these goods from Maryland back into the 
District of Columbia was ever obtained. 

Furthermore, plaintiff in error is not of that class 
of persons who can seek the benefit of Section 547 of 
the Code of Laws of the District, requiring the record¬ 
ing of conditional sales contracts, for that section pro¬ 
vides protection to “third persons acquiring title to 
said property f rom the purchaser ivithout notice and 
this court in the case of Higgins et at. vs. Centrajl 
Cigar Company, 57 Wash. Law Rep. 293, held thart 
an attaching judgment creditor was not a person ac - 



8 


quiring title to the property attached, and by analogy 
a person claiming a lien on property for storage or 
other purposes acquires no title to the property but 
a mere claim or right, and in the case of Baum vs . 
Knabe, etc., 33 App. D. C. 241, this court, speaking of 
the nature of the warehouseman’s lien, stated: 

“The storage company acquired no title to 
the piano from Johnson and was invested with 
no power of sale by him. All it took from him 
was possession for safekeeping; * * *” 

It is therefore respectfully urged that the condi¬ 
tional sales contract (R. 5) entered into between 
Craemer and the defendant in error, contemplating 
Maryland as the situs of the property to be delivered 
under it, fully complied with the laws of that state, 
and hence, being valid under the laws of Maryland, 
should be held to be valid and binding in the District 
of Columbia courts as against the plaintiff in error. 

( 2 ) 

Plaintiff in error seeks to claim a superior right to 
defendant in error under its conditional sales con¬ 
tract by reason of an alleged lien for storage charges 
for storage of these goods by the vendee by virtue of 
Section 1619 of the D. C. Code and Section 27 of the 
Warehouse Receipts Act in force in the District of Co¬ 
lumbia. 

Section 1619 of the code is as follows: 

“Every person, firm, association or corpora¬ 
tion lawfully engaged in the business of stor- 
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ing goods, wares, merchandise, or personal 
property of any description shall have a liep. 
first, except for taxes thereon, for the agreed 
charges for storing the same and for all moneys 
advanced for freight, cartage, labor, insurance, 
and other necessary expenses thereon. * * 

I 

At the time of the adoption of the code of laws for 
the District of Columbia, Section 547, recognizing the 
validity of conditional sales, and providing for theii* 
recording as against certain individuals, and Section 
1619, giving the warehouseman a lien, were both inp 
eluded. In construing these sections they should be sp 
interpreted as to give validity to both. To hold that 
Section 1619 is all inclusive and that the lien of the 
warehouseman covers property which has been condij 
tionally sold and the legal title to which remains in the 
vendor and which has been placed with the warehouse^ 
man by the vendee without the consent of the condi4 
tional vendor, would be in effect to give to the condi-; 
tional vendee a species of ownership in the property 
conditionally sold to him not intended by the contract! 
of sale. The Supreme Court of the United States,! 
and this Court have, in numerous cases, upheld the! 
validitv of conditional sales contracts, and have held 
that in such sales the legal title to the property re¬ 
mains with the vendor, while mere possession of the 
property sold is granted to the vendee. By virtue of 
this type of contract, the vendee has no title of any 
character, and to hold that under Section 1619 he can 
place these goods in storage with a warehouseman, 
without the consent of the vendor, and thus subject 


i 
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them to a lien superior to any right of the vendor, 
would be to limit and modify this class of contract. 

It is respectfully contended, however, that even if 
it be considered that Section 1619 is all inclusive and 
covers all species of property, whether absolutely 
owned by the person storing it or where the depositor 
has a mere right of possession, when Congress in 1910 
passed the Warehouse Receipts Act for the District 
of Columbia it limited the particular kinds of prop- 
erty against which the warehouseman’s lien might be 
enforced, for Section 28 of said act provides as fol¬ 
lows : 


4 ‘Sec. 28. Against what property the lien may 
be enforced. Subject to the provisions of sec¬ 
tion thirty, a warehouseman’s lien may be en¬ 
forced— 

(a) against all goods, whenever deposited, 
belonging to the person who is liable as debtor 
for the claims in regard to which the lien is 
asserted; and 

( b ) against all goods belonging to others 
which have been deposited at any time by the 
person who is liable as debtor for the claims 
in regard to which the lien is asserted, if such 
person had been so intrusted with the posses¬ 
sion of the goods that a pledge of the same by 
him at the time of the deposit to one who took 
the goods in good faith for value would have 
been valid.” 

Section 30, which is mentioned in section 28, covers 
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only negotiable receipts and what they should contain! 
and has no bearing on the issues in this case.* 

It will thus be seen that Section 28 of the Ware-; 

house Receipts Act provides that a warehouseman! 

! 

shall have a lien (1) on goods deposited with it which! 

“belong to the person’’ depositing them, and (2)j 

! 

against all goods belonging to a person who has been! 
so “intrusted with its possession that a pledge of the| 
same by him at the time of the deposit to one who! 
took the goods in good faith for value would have been! 
valid.” ! 

It can not be seriously contended that the goods de¬ 
posited in plaintiff in error’s warehouse by Craemerj 
“belonged” in any degree to him. The contract (R. 5)j 
provides that “no title to said property, either legal! 
or equitable, shall vest in the purchaser” unless he! 
paid the entire purchase price therein set forth, and! 
it is conceded that there has been a default in the terms 

i 

of payment when demand was made upon the plain-1 
tiff in error for this merchandise. 

* i 

Section ( b ) provides in effect that if the depositor j 
could have made a pledge of the same to a bona fide | 
person which would be binding and effective as against j 
the conditional vendor, a lien shall be granted to the 1 
warehouseman. 

As set forth more fully in Argument (1) herein, the j 
contract entered into between Craemer and the Na- i 
tional Furniture Company, defendant in error, was a j 
valid and binding contract, and under it Craemer was 


♦Section GO of this Act also provides as follows: 

“All Acts or parts of Acts inconsisent with this Act are hereby 
repealed.” 
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vested with no title to the merchandise which could be 


the subject of a pledge or transfer by him. 

While this court has never passed upon the exact 
question at issue here, the New York courts have 
passed upon the identical question concerning the re¬ 
spective rights of conditional vendors and chattel 
mortgagors over warehousemen and involving the 
identical sections of the Warehouse Receipts Act, in 
which it was held that the right of the chattel mort¬ 
gagee was held paramount to the warehouseman lien. 
The State of New York has a Warehouse Receipts Act 


similar to that in force in the District of Columbia. 


Thus the case of Ludwig Baum & Co. vs. Roth, 
123 N. Y. S. 191, was an action to recover damages for 
alleged conversion of household furniture. The an¬ 
swer was a general denial and a plea that defendant 
had a lien of $44.00 upon the goods for storage charges 
which had accrued. The facts were as follows: Lud¬ 


wig Baum & Co. sold to one Adler certain household 
goods subject to a chattel mortgage duly recorded in 
New York in accordance with the recording acts. Sub¬ 
sequently Adler, the purchaser, stored the goods with 
defendant, Roth, who was in the warehouse business. 
Default having occurred under the terms of the chattel 
deed of trust, plaintiff made demand upon the Storage 
Company for these goods, and upon its refusal to de¬ 
liver them without the prepayment of storage charges, 
this suit was brought. The court in deciding for the 
plaintiff and holding that plaintiff’s claim under its 
chattel deed of trust was superior to the warehouse¬ 
man’s lien under the Warehouse Receipts Act stated: 
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“ Adler, who deposited the goods with defend-! 
ant, was not such a person as is included within! 
the provisions of the statute giving to ware-1 
houseman a lien upon goods deposited with! 
them. Adler’s possession of the goods was not! 
such that a pledge of them by him would have 
been valid, even if the pledgee took the goods j 
in good faith for value. The goods were sub-| 
ject to a mortgage, and under the mortgage the! 
title to the goods was in the plaintiff. The 
filing of the mortgage was a constructive notice ! 
to the defendant that the title to the goods was 
in plaintiff. Adler had no power to subject! 
plaintiff’s title to the goods to a prior lien by! 
any contract which he made with the defendant! 
and the statute upon which the defendant re-1 
lies gives him no lien as against the claim of! 
the plaintiff.” j 

It is submitted that the mortgagor under a chattel! 
deed of trust has an equitable title while a conditional 
vendee has no specie of title whatsoever, and yet the j 
New York court held that the property did not ‘‘be¬ 
long” to the mortgagor so as to permit him to deposit 
it with a warehouseman and grant to the latter a su¬ 
perior right over the mortgagee. 

To the same effect is the case of Burkley Newall j 
Co. vs. Bangs et cd., 224 N. Y. S. 71. This was an j 
action brought by the plaintiff corporation to foreclose j 
two chattel mortgages given by the defendant Bangs j 
to secure purchase of certain household goods there- j 
tofore sold by plaintiff to him. After their purchase j 
defendant, Bangs, placed these articles in storage and ' 
upon default by the purchaser, the seller, or mort- j 


! 

I 

i 

! 

i 

I 
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gagee, notified the Storage Company to hold these 
goods subject to its order. Subsequently demand was 
made by the seller upon the warehouseman for the 
return of these goods, and upon its refusal to deliver 
without the prepayment of charges, this suit was in¬ 
stituted. In deciding this case the court held that the 
right of the chattel mortgagee was superior and 
paramount to the lien of the warehouseman, but that 
the mortgagee having requested the warehouseman to 
keep the goods for it was liable for the storage charges 
for the period from the time of its notification to the 
storage company to the time of the foreclosure. 

Thus, in 40 Cyc. 45S, subject “Warehousemen”, is 
the following: 

“A warehouseman is not entitled to retain 
mortgaged property to enforce his lien for 
charges where it was stored in violation of the 
provisions of the mortgage without the mort¬ 
gagee’s consent unless a superior lien is given 
him by statute, and the rule applied, although 
the goods remained in the mortgagor’s posses¬ 
sion, storage being necessary for their preser¬ 
vation and the mortgagee was informed of the 
storage afterwards, no promise can be implied 
from his silence. And even after default in the 
mortgage, the neglect of the mortgagee to take 
possession does not make the mortgagor his 
agent, so as to bind him for storage, when the 
mortgagor stores the property without his con¬ 
sent.” 

The lien of the Warehouseman under the Code is 
similar to that granted a garage keeper for storage 
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j 

and repairs to automobiles, vet Congress by Section! 
1262 of the Code expressly makes the lien of a garage 
keeper superior to a conditional vendor by the follow-! 

ing language: | 

| 

“Garage keepers shall also have a lien for 
their charges for storage, repairs and supplies 
of or concerning motor vehicles, when said 
charges are incurred by an owner or conditional] 
vendee.” 

j 

It is respectfully submitted that so called “lienj 
laws” should be strictly construed and should be in-j 
terpreted to include only such property as the legis-i 
lature intended should be covered. 

Installment selling is today a necessary and vitalj 

part of our economic scheme of distribution of goods.! 

Its maintenance and support, and the sanctity of its 

contracts, is just as important as warehouse business,! 

and the securitv of the title reserved in the contracts 

* 

of sale should not be impaired without the express 
consent of the sellers or by legislation. As the court 
in the case of Baumann vs. Post, 16 Daly (N. Y.) 385, 
12 N. Y. S., 213, said: 

“Warehouses are doubtless a great public 
convenience, but security of title to property is! 
paramount to that. The inconvenience of re-| 
quiring a warehouseman to make search in the! 
proper office for chattel mortgages before tak¬ 
ing the property for storage is not greater than 
it is to a person buying them; and it is safe to| 
say that the purchasers of goods exceed ware-! 
houseman by a thousandfold.” 
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This was written in 1890, how much more logical 
and equitable is its application today, when it can be 
truthfully 1 said that purchasers of goods exceed ware¬ 
housemen bv more than thousand times a thousand- 
fold. 

Respectfully submitted, 

SIMON HIRSHMAN, 

Attorney for Defendant in Error . 


( 273 ) 
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OCTOBER TERM, 1930 


No. 5326 


SMITH’S TRANSFER AND STORAGE COMPANY, 
INCORPORATED, Plaintiff in Error, j 

I 

vs. 

RELIABLE STORES CORPORATION, Trading a? 
National Furniture Company. 


REPLY BRIEF OF PLAINTIFF IN ERROR. 


Errors of Fact in Brief of Defendant in Error. 

i 

The brief states (p. 2): I 

j 

“Shortly thereafter these goods were del 
livered by the defendant in error to his home in 
Cabin John, Md.” 

j 

I 

The record does not show that defendant in erroi* 
delivered the goods to the purchaser’s home in Cabin 
John, Maryland. 


i 

i 


i 
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The same error is committed on page 4. 

The brief states (p. 2): 

“ Subsequently, Craemer brought these goods 
into the District of Columbia, ivithoat the con¬ 
sent of defendant in error ” 

The record is silent on that point. 

In re Hood Bay Packing Co., cited as reported in 
28 Fed. 866, should be 280 Fed. 866 (p. 7). 

Corbett v. Riddle, cited as reported in 207 Fed. Rep. 
811, should be 209 Fed. 811 (p. 7). 

The brief states (p. 7): 

“No written or oral consent of the vendors 
for the removal of these goods from Marvland 
back into the District of Columbia was ever 
obtained. ” 

The record is silent on that point. 

The brief states (p. 11): 

“Section 28 of the Warehouse Receipts Act 
provides that a warehouseman shall have a lien 
(1) on goods deposited with it which belong to 
the person depositing them; and (2) against 
all goods belonging to a person who has been 
so intrusted with its possession that a pledge 
of the same by him at the time of the deposit 
to one who took the goods in good faith for value 
would have been valid. ’ ’ 

Section 28 provides for the enforcement of the lien. 
It is Section 27 that provides for its creation. 
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i 

i 

i 
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i 

i 

i 


Cases Cited by Defendant in Error Do Not Sustain His! 

Contention, pp. 5, 6, 7. 

In those cases the law of the situs of the property! 
when the suit was filed was applied, with possibly one! 
exception, Bridge Co. vs. Latham. In each the law: 
of such situs (as to recording), being also the place! 
of litigation, was applied, with same exception. In! 
none was there statutory recording. 

v C 1 

i 

j 

Storage of These Chattels Was in Legal Contemplation! 
of Vendor and Vendee When They Contracted. 

i 

On page 9 of its brief defendant in error remarks; 
upon the economic necessity of instalment selling.! 
With equal pertinency we might apply his remark to I 
storing chattels. This raises the question whether an| 
instalment sale is not, therefore, made with legal con-| 
templation of the probable necessity to store the chat-' 
tels and the presumption of consent to storage. 

In the case of 

| 

Myers v. Auto Company, 143 Md. 107, 

i 

i 

that principle of law was applied. 

The svllabus of that case is as follows: 

* 

4 ‘The common-law lien for repairs to an auto- j 
mobile is available as against a title reserved in! 
favor of the vendor under a conditional sale j 
contract duly recorded, although the repairs! 
were made at the purchaser’s request without; 
the vendor’s knowledge, the purchaser having I 
been given possession, and so being impliedly j 
authorized to proceed, in case of reasonable | 
necessity, to have the automobile repaired.” 


i 


4 


The opinion itself, speaks of the garage keeper’s 
right as a “superior” right to that of the vendor under 
conditional sale recorded. 

When the vendor delivered possession of these chat¬ 
tels it knew that, as a fact, the vendee could store 
them. It will hardly be contended that its contract 
contemplated the vendee abandoning them to the 
Maryland house and possible theft or fire. If the con¬ 
tract did not contemplate abandonment, it follows that 

• 

it did authorize something necessary to protect them. 
It appears that storage was the proper thing. 

Respectfully submitted, 

W. W. MILLAN, 

R. E. L. SMITH, 
Attorneys for Plaintiff in Error. 


( 1229 ) 



